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5) Y& 23 2t} Notwithstanding the provisions of Article 25 of the present Treaty, China shall be
entitled to the benefits of Articles 10 and 14(a)2 and Korea to the benefits of Articles 2, 4, 9 and 12 of the
present Treaty.
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4 FHE AZLEE TABGYE NIF Ao D26 Yugszete] Ao 442
gtk oY A312) B2 2ok Bolo] $44 ov), g, zoel thyw B
A1), B9 stebe A% PR B Gelk s BAGI2Y), FF9 oot
e % ZANM) WATH(A3Y), FAFE] FI 2 dwek S8 <v] (43) 5
& Zgstel Sy slolof at

o A3TolA A E Fofdte 2= AT of 5] Fualor & A&t
t}. PCIJE German Interests in Polish Upper Silesia AFAA 24 x2]E wo=
A3 A A7t 2R @etta st o|o]A] Free Zones of Upper Savoy
and the District of Gex AFdelA & A3l Al £33 <1 4 oleka slA A|3=<l|A A
2| & Fofate Zlolgta 7PEAl FE o A= F Eoka AASHTH10) o]ef] W A21

27F d=olAl AelE Foldta ddstr] flside 2 Aol oale] o217} glojof stat,
ZPAl R HAME Sk " o] Hollle fdaiM 2efidel i d Al wet L dEt

(¢}

Z0F A 2127} gl Al A2z #ek HA Al s Fog ZRJAAE s B} gt
HA A2129] A6 Fo= = B34 E AR} A21% B 29 A|25%9] T
Hol= E78lal, e £ 2F 41029 Al14(a)220] #3 o]9S /M ARE S
skal, g A2, 4, 9, 12x9] o] /M AR E A5 FollA 7 AR &
AL k2 "Wl E F 53t (shall be entitled) &= F&-o|th. “entitle’d] 344 <n]
“to give someone the right to have or to do something |t} 1) . “entitle’S T
ol M= HA A& Fofsts ARAZ AMEETH12) webA A21%9 FAGez2E g

e oAr o

8) Oliver Dorr, “Article 317, “Article 33”, in Oliver Dorr and Kirsten, Schmalenbach(ed.), Vienna
Convention on the Law of Treaties A Commentary (Springer, 2012), p.523.

9) “A treaty only creates law as between the States which are parties to it ; in case of doubt, no rights can be
deduced from it in favour of third States.” PCIJ, Series A, No. 7(1926), p.29. ©] &A] = ©] & Chorzow
Factory AFz1 ol A 7l 21 5] 21 o}, PCIJ, Series A, No. 17(1928), p.45.

10) “It cannot be lightly presumed that stipulations favourable to a third State have been adopted with the
object of creating an actual right in its favour.” PCIJ, Series AB, No. 46(1932), p.147.

11) Oxford Advanced Learner’s Dictionary 8th Edition (Oxford University Press, 2010), “entitle”.

12) ¥ ol &3 P = Z<F A 182 (b)oll Al = “If a treaty contains a stipulation which is expressly for
the benefit of a State which is not a party or a signatory to the treaty, such State is entitled(‘'& &= Z 2})
to claim the benefit of that stipulation so long as the stipulation remains in force between the parties to
the treaty”2} 3 ko] “entitle”o] WA AL E Fost= Yn| 2 ALL-H A, German Interests in
Polish Upper Silesia A}719l t) g+ PCIJ2] $HA] ol 4] = “In these circumstances, it is not necessary to
consider the question whether Poland, assuming that she could be regarded as a Party to the agreements
in question, could rely on them, in spite of the fact that she is not entitled("2 -2 Z A}) to reparations
under Article 232 of the Treaty of Versailles”2FaL 3}¢] “entitle”©] -2 <] & A}-8-% %]t} PCII,
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Tt A2122 G @ 2 A2F, A9F, A1229] o]YS HET A E Folit
< Aot ghe 23] Add Aot 14 o3t Aby & aeety stz 212127
gholl Al 2230l A3 o) 7HE WA A Foldigitte Aol &% o weeiln
SHA skt A25x198 AR ol ek} stellM delE M 5 ¢l
O He A= sl Al2527) & 2oF stellM S delE o] A 2o
o WAH ez 7HdetAY & 2o Al23%0] EAE =7bEd dfFEoloF Itk TS
ZA HGATE0] & 24 ZAA oW @ HelE FAAY A ¢ e dAE

a8y e EEeE A25%F TRL A21Fd WE AL Ao Z(Subject to the
provisions of Article 21)"8&ta Al A|21%9] HAZE 3<6A E= HY oA
A25z27F A4t AL AR st . oAl A21zdM = A5z = Bt

Series A, No. 7(1926), p.29.

13) L o] fr =& gho] ARAF AAI A & B3 wd=e] A9l A Esdvhe 4, Do
AE F=AE dok7h FAFAAE A o] BAFT o] " o] 59 A9k B A of
A7 BT A, gh=o] Aol tiste] ot w2 a7 o w2 oL st eke] Al
A 527k dvke A ol AXEAT W E, [5%=21947;5 (EW7H, 2011), 591-598%

14) Tbid. 613-617%.

15) Tl 78}z oF #2522 = th2-2 2t} For the purposes of the present Treaty the Allied Powers shall
be the States at war with Japan, or any State which previously formed a part of the territory of a State
named in Article 23, provided that in each case the State concerned has signed and ratified the Treaty.
Subject to the provisions of Article 21, the present Treaty shall not confer any rights, titles or benefits on
any State which is not an Allied Power as herein defined; nor shall any right, title or interest of Japan be
deemed to be diminished or prejudiced by any provision of the Treaty in favour of a State which is not
an Allied Power as so defined.

16) ©] 45, A A, 75-76%, 2 7l =, 128-129%,
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17) A, THAEE, (B9 AY,2013), p181E Y A BF 2o 22129} #2527 M 2 AA ] )
© B2 g7 gojok grrka A A sha Ak
18) AN, “ma g FAME B TFA G FA, (FAWSE eF, |, A4, A3 2009),
207%.
19) A 36 Z= (A3l tiste] A& 74 sk =)
@ zope] GAHTo] A3F E A3To| H3he Frke] 1§ EE RE
of ek 24 & o= ekn] 3 1 A3Fo] ofof BB A -
B 2 A3l tleto] Fel7h WAl g, zopol T A e oh e
9l EAZ Qe B e Row FyHh
@ 7] 13 o)A ste] A2l S Aareh TbE ofo] FAE o] YA EE Zetol] o] A stol
24 1 A PAke] 210 upefel Bk
20) Isiand of Palmas Case (Netherland v. USA), 4 April 1928, Reports of International Arbitral Awards,
vol. I, p.845, “... a juridical fact must be appreciated in the light of the law contemporary with it, and
not of the law in force at the time when a dispute in regard to it arises or falls to be settled. ... The same
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principle which subjects the act of creative of a right to the law in force at the time of the rights arises,
demands that the existence of the right, in other words its continued manifestation, shall follow the
conditions required by the evolution of law” 2.

21) 1 FA G 2opo] AHA 02 AT o] obd AT M E FAAE B FeHFA
9¥ T} = Pacta tertiis nec nocent nec prosunt H 912 H °J 2o g2 gdE o] AT} Zeko] A3 F
o glol = A3Tel A o8 F3a A Ael E Fol & S girke AHE EAREY O 9
A9 150 G Ao oS el o e & EA % Aakol ANE £ 8
5 5 QEA, A3Tol A B ASH 4§ 29 GATF] A3 B glo] Yol
7 9lE AR, A3 el o8 ol 24 o o 9A T ok Sh=A Fol vlel Ak ol el 9
T}, McNair, Law of Treaties (Oxford University Press, 1961), pp.309-315, Eduardo Jiménez de
Aréchaga, "Treaty Stipulations in Favor of Third States”, 50 AJIL 338, 1956, pp.340-349, Alexander
Proelss, “Article 34", supra note 8, pp.605-607.

22) Alexander Proelss, “Article 36", supra note 8, p.667. Z ™8 7], A A =&, 11-13%-2 Z<F S A3
o] 9] glo] rall 235 WAsHA RIttn ﬁmﬁ}ﬂur T8 $l kel diste] Al3=oll Al Al &
= "J7§ el e A Follwt A3l A A& g Zlola 2% A o w WAL o] &
ol gk Ao E3sirta gt oL Adskxof ZﬂZZ«l Bole &=l T jlo] Al2xE WA
sk Z@vhe ol glen® = A delE g Zlo] o gtn ?ﬂﬂ} 01 FAe 47 W
o 27 &} frakgh Wl o A Hliﬂ Aoz Helth :Lﬁiur A=Al A st XA
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€ AZ otyth mhekA] 99k &2 o] = A3xe] el E ASE F itk & £ ]tk

23) McNair, supra note 21, p 3157 ©Al %ol A3 A o F-& 3?‘1}% o= HE & S}
= B2 5 AYPELS ZTHA FolE & YA T A3Fo] 2Fo = e A E AST F U
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24) Free Zones of Upper Savoy and the District of Gex A}71 9| 4] PCIJX= “The question of the existence of
a right acquired under an instrument drawn between other States is therefore one to be decided in each
particular case : it must be ascertained whether the States which have stipulated in favour of a third State
meant to create for that State an actual right which the latter has accepted as such”2} 1L 3} %1 t}. Series
AB, No. 46(1932), pp.147-148.

25) Special Rapporteur Waldock, Third Report of the Law of Treaties, Yearbook of the International Law
Commission, vol.11(1964), p.21. PCII%= Free Zones of Upper Savoy and the District of Gex AF71 ol A
S7hEe] 2okE FalA A3l AAHQ] Al Fete Ae IS F vk S it
cannot be lightly presumed that stipulations favourable to a third State have been adopted with the object
of creating an actual right in its favour. There is however nothing to prevent the will of sovereign States
from having this object and this effect.” Series AB, No. 46(1932), p.147.

26) Eduardo Jiménez de Aréchaga, supra note 21, pp.349-351, Alexander Proelss, supra note 8, pp.666-667.

27) Eduardo Jiménez de Aréchaga, supra note 21, pp.346-349.

28) I = %9t Article 18 (b)) Y& th-3 2t} If a treaty contains a stipulation which is
expressly for the benefit of a State which is not a party or a signatory to the treaty, such State is entitled
to claim the benefit of that stipulation so long as the stipulation remains in force between the parties to
the treaty.

29) Alexander Proelss, supra note 8, pp.606-607.
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AgEEer A2% (a)7h S5 A7) B 2L A e Ao 48 A4S
o= @e] A2 FGte] Swo] B VT FAY FE Gk o] AP QR
A2% ()& 2AZ S5 U 9HAL 73T FE 90

L A 58 &%

U gahet A2 ()9 Bste] of 2P| B Hol Urka FsE AEE
47 gk, 9 A vhst 2ol dLYshact A21zd] 9 Hele dFol Aelwg
e e A2z () B E2e] drk BFE Aelst ARE BT A 9

o

Zolth, add < A2x (a)& tAA &8s 7HE 5 e A7
1. 42 JHE Sdsl= =49| tHMIA &Y

Al A 2] F(erga omnes)E 7= 32 A A (objective regimes) & Fd sk 2
o #ek =017133) it} o] Yzete] WAt 2 G FHol JE vek AHA =
At 29 ettt Hof thAlA B¥e 7xitka & 5 glerhrsd)

A FASGAIY] FAHALS 7 19699 2HE S-S 7|28 oA &

=
J
..l_/
B
)

i)
S
kl

32) Case concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Merits,
Judgment, I.C.J. Reports 2001, pp.91-92, paras.163-165. =7} 6773 2] 4 o] & o] & 2} ol A
B7hd 4 dvha £t

33) Francesco Salerno, “Treaties Establishing Objective Regimes”, in Enzo Cannizzaro (ed.), The Law of
Treaties Beyond the Vienna Convention (Oxford Univ. Press, 2011). pp.225-243, A. Aust, Modern
Treaty Law and Practice 2nd ed. (Cambridge University Press, 2007), pp.258-259, Rosenne,
Developments in the Law of Treaties (Cambridge University Press, 1989), pp.73-74, Maurizio Ragazzi,
The Concept of International Obligations Erga Omnes (Clarendon Press Oxford, 2000), pp.37-41,
Alexander Proelss, “Article 34", supra note 8, pp.622-642.

34) o] A, A =E, 127-129% 2 AA AN 74-76%C AR ZrtE0] YAH £EHS FA e A
AA 7Y 8= 7] oA G, LSz AR JAtel B Fo] Bl A FRE A ABA
o A&E AFstn vk B7] g oha ok v R, A A= E, 135-137% 2 Foll = 2319
e FATE, ¢F BT 28us AA Srbo] ARA AA Fdrte o) F= LS
oFe] J E 232 AAA A Ao &l GetA] gerta ghrh F A, AA=E, p.1232 B3 |
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1978 =7k SACl B3 vy F ok 71 Ree A M E ARA AAE FHote =
ol A =07t AAHAT. 2 A e =@ S A =27 AA (A 112)35)
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= $Ith37

SN E AR AAE Fdete 2o dele oA =] Jdx Adeo|t}.38)
A AEL M8 AAA AAE Fdste 2oko] A TS B3 ete A4S 1
& 9lal I e 5850 dde 59 olfrE dAd BEE e AdH AAE %
Aste oo WFE dFd)oF dtta FA87| = Fht.89)

&2 Aland Islands9] BF-g8te] #3 zoko| )} ol 2 2dlo] A3 2o 5 thAl2)
F8& T ofdE A9E= vk 2T A tAlH 2Ee o= AuA AA)
£ Fdote 2F9 SR AT F Jde AL ohrh 40 ARA AA S Fdete 2o

35) Article 11 Boundary regimes

A succession of States does not as such affect:

(a) a boundary established by a treaty; or

(b) obligations and rights established by a treaty and relating to the regime of a boundary.
36) Article 12 Other territorial regimes

1. A succession of States does not as such affect:

(a) obligations relating to the use of any territory, or to restrictions upon its use, established by a treaty
for the benefit of any territory of a foreign State and considered as attaching to the territories in
question;

(b) rights established by a treaty for the benefit of any territory and relating to the use, or to restrictions

upon the use, of any territory of a foreign State and considered as attaching to the territories in
question.

2. A succession of States does not as such affect:
(a) obligations relating to the use of any territory, or to restrictions upon its use, established by a treaty
for the benefit of a group of States or of all States and considered as attaching to that territory;
(b) rights established by a treaty for the benefit of a group of States or of all States and relating to the
use of any territory, or to restrictions upon its use, and considered as attaching to that territory.
37) Francesco Salerno, supra note 33, pp.227-228, Rosenne, supra note 33, pp.74-75, Maurizio Ragazzi,
supra note 33, pp.37-40, Alexander Proelss, “Article 34", supra note 8, pp.624-627.
38) Maurizio Ragazzi, supra note 33, p.41, Alexander Proelss, “Article 34", supra note 8, p.628.
39) Francesco Salerno, supra note 33, pp.225-243.
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41) Special Rapporteur Waldock, Third Report of the Law of Treaties, Yearbook of the International Law
Commission, vol.11(1964), p.26.

42) Tl F 3= o w - &5 0] 2] “The issue of Diaoyu Dao”2] “Full Text: Diaoyu Dao, an Inherent
Territory of China” % “On August 15,1951, before the San Francisco Conference, the Chinese
government made a statement: “If the People’s Republic of China is excluded from the preparation,
formulation and signing of the peace treaty with Japan, it will, no matter what its content and outcome
are, be regarded as illegal and therefore invalid by the central people’s government.” On September 18,
1951, the Chinese government issued another statement stressing that the Treaty of San Francisco is
illegal and invalid and can under no circumstances be recognized.” - . http://www.fmprc.gov.cn/
engftopics/diaodao/t973774.shtml, 2013. 3. 13. ¥, 3t kel 3 9ol GA| vl =ze] A E
n#ste] tdszek] st WAHoz wE dhA 2Urh Chi Manjiao, “The
Unhelpfulness of Treaty Law in Solving the Sino-Japan Sovereign Dispute over the Diaoyu Island”, East
Asia Law Review, 2011, pp.170-171. %%,

43) e Alob= dEt@ ol FE Ao] 2doA e AR FoH L dEE 2 A
Sl o5 AT F UL ARG S FAA FE AN T RE A, AL R AFHE X
tha gk o)A, AAA, 955, oo tis] L& e L Adst kel dEe] F
Ao g de) 5 2718t F 2 7 2do] LA stxokol] A ebA] &9k7] wiiel &
o] gl FA3sln At} & o FA IWZ3l “Japan’s Northern Territories” 5 “Under the San
Francisco Peace Treaty of 1951, Japan renounced all right, title and claim to the Kurile Islands, and to
the southern part of Sakhalin which it had acquired by the Portsmouth Peace Treaty of 1905. However,
the islands of Etorofu, Kunashiri, Shikotan and Habomai are not included in the Kurile Islands. In
addition, the Soviet Union did not sign the San Francisco Peace Treaty.” -+, http://www.mofa.go.
jp/region/europe/russia/territoryfindex.html, 2013. 3. 15. ¥&-.
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44) Tan Brownlie, Public International Law, Sixth edition, (Oxford University Press, 2003), pp.130-131,+
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45) AWARD OF THE ARBITRAL TRIBUNAL IN THE FIRST STAGE OF THE PROCEEDINGS
(TERRITORIAL SOVEREIGNTY AND SCOPE OF THE DISPUTE)[] 3}, ‘&3 =] 24 ) 2
7ol 2} gt} ] http://www.pca-cpa.org/showpage.asp?pag_id=1160, 2013} 39 3 W,

46) 95 & v} 2t} Turkey hereby renounces all rights and title whatsoever over or respecting the
territories situated outside the frontiers laid down in the present Treaty and the islands other than those
over which her sovereignty is recognized by the said Treaty, the future of those territories and islands
being settled or to be settled by the parties concerned...

47) SN =M A S A =4, para. 19.

48) Ibid. para. 31, 34.
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4ABSTRACT M

The Legal Effect of Article 2 of the Peace Treaty with Japan on Korea

Jaemin Choung

This thesis focuses on whether Article 2 (a) of the Peace Treaty with Japan has
legally binding effect on Korea which has not been a party to the Treaty on the
grounds of international laws relating to stipulations favourable to a third State and
treaties having the effect of erga omnes. respectively.

Although Article 2 itself does not have legal effect on Korea, Article 21 provides
Korea with a legal right to have the benefits of Article 2. Therefore in the case
that Article 2 (a) of the Treaty is construed to recognize Dokdo as a Korean
territory, Korea shall be entitled to claim the title of the island to Japan, whereas
even if the Treaty is interpreted as recognizing Dokdo as Japanese territory, Korea
is not bound by the Treaty, because Korea is not a party to the Treaty.

The Peace Treaty with Japan cannot be regarded as a treaty which creates an
objective regime, because countries, such as Korea, China, and Russia, which had
vested interests in disposing former Japanese territories did not accede to the
Treaty.

According to the reasoning of the award of arbitration over the case of the Red
Sea Islands, Article 2 of the Treaty could have the effect of erga omnes only when
it is proved that Japan originally had acquired the title to Dokdo before the Treaty
was concluded. As a consequence, in addressing the issues of sovereignty over the
island, what is most critical is not the Treaty itself, but the circumstances prior to

the conclusion of the Treaty.

4Key words P

Dokdo, Takeshima, Peace Treaty with Japan, San Francisco Treaty, erga

omnes, objective regime, Treaty Stipulations in Favor of Third States.
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