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Rechtliche Grundlagen psychiatrischen

H.-L. Schreiber/H. Rosenau,
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Begutschtung.

Psychiatrische

Venzlaff/Foerster(Hrsg.),
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1) o] &(field theory)ol W &4

Al FE o2 & gzl o]Ede] waEW kel 9= ‘9
2P (BewuBtsein) o] 2hi= A7} 55 oJoF SulE 99 572 djAd 4
AL o Ao] WRITHE A 959 A5S wolEo]= 727l A

5) Azre] HFFI A AAS A% o] Fol TEt ARHG o]2e] Aol (field
theory)oth. o] o2& QIZte] apdg el F7]ok 1 o2 71dol i A flst

of NEso Fuae o)A Anels olgozE ogHIYY. ot AT A
qstolu AL AL AHRE ol o3 HelsAel oA v 4Ry

Hoell 7M4t) AAIS]E= Kurt Lewin, Field Theory in Social Science, Harper
Torchbooks, 1964.

6) W. de Boor, BewuBtsein und BewuBtseinsstorungen, 147 ©]3k; W. Hallermann,
Affekt, Triebdynamik und Schuldfihigkeit, in: Dt. Zeitschr. f. gerichtl. Medizin
53(1963), 219 o3k Binder, Zur Diagnostik des schuldausschliessenden bzw.
schuldvermindernden Affekts bei kurzschliissigen Tétungsdelikt, Mschkrim 1974, 159
o]8}; U. Deutsch, Forensische Psychologie, in: H. Thomae, BewuBtsein,
Personlichkeit und Schuld, Mschkrim 1961, 114 ©]3}.



22 A Aol EAA S ALt - A=re] A B A&} st

RE FFNAA AL n 42 gel ool girks AL <ulFLkD
aelnE e YA AZ% A4 A Felda g B
=i

= 2/E A8 S48 AAE olallstaL 1o

7es Fouta, 7o Al 7 Al(vigilence)- 3 (concentration)- 0] &
=335t A A (associational process)e] S AZITh o] 3k A oA
ol o] At HA A oA G = gt oA o= 1 okek e
M= & (confusion)dll Al 2]4 2] &4 (clouding of consciousness), L&
a1 HFHoRE E5/EH (stupor/coma) = T H T
QIZEe] oA FHAAE AA st WHSIAA Alas FAetaL, 1
ot g Aoyt A5S AYsta Meshs 58S watth o]t 9
S PolA= 3952 (Schuldfahigkeit)o] 2Fal 2t} o]of dj
g Fol= cAH R M EE 7Y AR & ¢ Atk Sdzto] FRA
THANG A ot v dA A7 A9
FopA, oo A= A =AY ALl ofx] 9}
e dojdEo] A= As gt & Aok AlE
o] Aatem, xxle] 97t zh= FHAA et AANE

&
5,:‘{%11}. 29 27 92 (Ich-BewuBtsein) == A7) 59

Wl

Z}ak= Aol
AJ(Ich-Identitat) 2] eSS 2n|sic)
ojx17feljo] FA|= o] Zafol = FH S Yl olste] GAFA Sl




wol A AR Agelth, AL8l% o] (field theory)ol? BE 4%
ool o Bekx A e AAE BAW, Azke] o4 gels A
o Auge BARATHE FANN AF-o 4 gohe] T fF M-S
AFe ek o] o] EoE HAT F Q= A A we] gest 7
go] o A9lsl AHF VRS Bown AU Aol 1 24
o] &AL A4T AAHe] FeW, 1 ol Fo| WSl A5 E o)

Ao oz QI7he] Fo|AAQl F - oAl P9 2 eHE o
AbE 7HA AL Tk Zreju QIZEe] Ao ek RS HEHA] mdo ke B
sbar ofA ¢hds] MAEEgE HEH AdYe gle Zeth &9 AA
#'(Determinismus) ¥} ‘1] 2% & (Indeterminismus) 2] tH- °] & 13}
A =oALt o] =AM ofF] EHd A8 gl ojw] th &
HAZY oAbAbfol digh =AL AFEY vAHEY] S =AA
Bo] gyt oy AAEARE EFHE B HIH0EE Q17| 2]
Jrbe 8 S b3 RAUY] Hihs QN3 o oaEdY 291 7
z3it), o]59 AgE AAARJ] 20 ABAA] AAxAA AA 9
S| Azre oitE AR E T AY(HTIRE) tAY, 2 Aste] AH

9) #Hto A=A ek AHAE A= K. Guss, Willensfreiheit...oder beruht das
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26) Roxin, "Schuld” und "Verantwortlichkeit” als strafrechtlich Systemkategorien, in:
Roxin(Hrsg.), Henkel-FS, 1974, 171.

27) olol tsj+= Schreiber/Rosenau, Rechtliche Grundlagen der psychiatrischen Be-
gutachtung, in: Venzlaff/Foerster(Hrsg.), Psychiatrische Begutachtung. FEin
praktisches Handbuch fiir Arzte und Juristen, 4.Aufl, 2004, 55.

28) RGSt 64, 349/353
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of W2W thgF o] fFAS Ark “Al40zx : WYAl % *J%‘E&Olﬂb} AbE
Walx] Zak @Yty wWx T FAFE AAX &Et’(ein Verbrechen oder
Vergehen ist nicht vorhanden, wenn der Tiater z. Z der Tat wahnsinnig oder
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Hg el ol gelst el BAA o)

2 WS Feke] Bl =de] Bt At .4 s FrkehAl i o

AF (somatisch-biologische Seelische Krankheit)WHS # o] F|&E A&
a}ota it

FAle] HE 3 FAME durrels ojd AMS st o
=9 A/ 29 (Schonke/Schroder)©] & 541 A (Strafgesetzbuch Kom-
mentar 16. Aufl,, 1972)¢] Avgol] w2 A51x9] FZollA A=A W
HEe oF AJAASESAHTE Y A5l 179 oA (Bewult-
seinsstorung), 4152l WAl Foll(krankhafte Storung der Geiste-
statigkeit), Z22] 12 A A11] 9K(Geistesschwache) S S a1 9Jth3D of7]ol= &

Fub gz A% YT TRA P AL WAT 5 FA

2 =9 (psychologische Methode)®ll o 3

2]
3} (atiologische Grundlagen und symptomatische Wirkung)® F27]% &}

AL, W=AMezger) = “TFAQ YU (organische Griinde)¥} ‘78 A 2l

blodsinnig.....war) 7 A& o]u] Maurach, Deutsches Strafrecht. Allgemeiner
Teil, 4.Aufl., 1971, 430 °]3}.

193349 7MAY 59 9 AblxY 742 o3 2tk § 51 Zurechnungsfihigkeit.
(1) Eine strafbare Handlung ist nicht vorhanden, wenn der Tater zur Zeit der Tat
wegen Bewulitseinsstorung, wegen Krankhafter Storung der Geistestitigkeit oder
wegen Geistesschwiche unfihig ist, das Unerlaubte der Tat einzusehen oder nach
dieser Einsicht zu handeln. (2) War die Fahigkeit, das Unerlaubte der Tat
einzusehen oder nach dieser Einsicht zu handeln, zur Zeit aus einem dieser Griinde
erheblich vermindert, so kann die Strafe bach den Vorschriften tiber die Bestrafung
des Versuchs gemildert werden.
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Abstract 99

Analysing Insanity

Dongyiel Syn*

Under the Korean Criminal Law, the Article 10 provides that “A person
who is caught in insanity is not responsible if he cannot appreciate the
things or cannot decide his conduct.” This literal context has been legislated
since 1954. I cannot avoid of suspicion that it could give us a capacity to
handle criminal responsibility. Mental capacity to decide a conduct is
extremely important to identify criminal behaviour. Criminal law should
declare his or her wrongdoing would be claimed because he or she has
decided the misbehaviour on the meaning of criminal misconduct. The
Korean Criminal Law cannot create the clear and concrete version that we
could apply it to the cases on insanity defence. The Korean Criminal Law
should clarify, modernise and reform the law on criminal insanity. In our
system of justice, any person who chooses to break the law (and is
caught!) is supposed to be held responsible. But what if someone does not
know that what he or she is doing is illegal? Wouldn't it be pointless to
punish people who are not capable, for one reason or another, of making
informed and rational choices between right and wrong?

If a person has this insanity defence, he must be acquittal on grounds of
insanity. He committed a criminal behaviour but he could not be punished;
he lacks responsibility, he does not be held in court, he would be

hospitalised. It brings legal situation on this difficult and sensitive matters

* B.A., M.A., Ph.D., Post-doctorate in Law, Associate Research Fellow, Korean
Institute of Criminology



into unexpected trouble. In common sense, people can misunderstand that
this not-guilty-but-hospitalising means to let the devil walk down the street.
Most culture has strong fear on insanity. Since we have adopted modern
legal system, we could not blame the severe criminal cases on ground of
insanity. It just mental disease. It, however, is really difficult to identify the
insanity. Insanity includes mental disorder, both of pathological mental
disease and  psychological metal disorder. There are so many types of
mental disorder, insane.

Most of countries have tried to provide rational provisions to identify
insanity defence. Germany, USA and Japan have regulations and laws on
insanity defence. I can find similarity with each other, and dissimilarity as
well. For example the Model Penal Law in the USA has very similar
provision with the Korean Criminal Law. It provides: “A person is not
responsible for criminal conduct of at the time of such conduct as a result
of mental disease or mental defect, he lacks substantial capacity either to
appreciate the criminality of his conduct or to confirm his conduct to
requirements of law.” So does German Criminal Law. Only Japanese
Criminal Law’s Code define criminal responsibility as “A person who is
caught in insanity is not responsible.” It is too simplified. On reading of
Japanese Criminal Code, I conclude that it contains as much as the other
compared provision’s implication. It legislates only prescribing legal
approaches: the insanity defence.

I would like to recommend for the Korean Criminal Law a concrete and
clear provision of criminal responsibility in line with insanity. Additionally,
for the criminal procedure, we need to revise the provision about expert’s
statement on insanity. Under the Korean Criminal Procedure Law, the

expert’s statement in court is regarded as a mere statement of witness. But



Abstract 101

[ disagree with that. We should recognise that a psychiatrist’s witness in the
court would be more respected than any other expert’s advice. Because it
constructs core value of procedure; unless his or her comments on validity
of being capable for the crime, the procedure will be no longer existed.
Especially, insanity defence should be considered if the expert say it would
be. There are three possible outcomes after a disposition hearing: the
accused can be discharged, either absolutely or with conditions, or he or
she can be ordered detained in a hospital. So I could say, the risk of
‘let-the evil-walk’ cannot happen in our legal system. The Probation Act is
to be considered the need to protect the public from dangerous persons, the
mental condition of the accused, the reintegration of the accused into society
and the other needs of the accused. If the person is ordered detained in a
hospital, the court or Review Board can specify the conditions under which
he or she is to be detained, and can authorise the hospital administrators to
vary those conditions as appropriate.

It should be noted that the framework for criminal insanity and
responsibility is one of key evaluation point for the Rule of law and legal

consideration for human dignity.
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